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1. Definition of “Refugee”: A refugee is a person with a well-founded fear of persecution on account of race, political opinion, religion, nationality or membership in a particular social group.  INA §101(a)(42)(A).
2. Benefits for Asylees: 

a. Work authorization

b. Access to certain public benefits

c. Pathway to permanent residency and later, citizenship

d. Derivative Asylum available to spouses and children of asylees, but NOT available to parents of child asylees

3. Legal Elements of Asylum:
a. Past persecution

i. Must be harm of a serious nature, more than mere harassment

1. Serious physical harm

2. Threats to life or freedom

3. Torture

4. Rape/sexual assault

5. Forced prostitution

6. Forced child marriage

7. Female genital cutting

8. Emotional or psychological harm

ii. Harm or threats of harm must be considered cumulatively

b. Well-founded fear of persecution

i. Subject Component

1. Fear must be genuine.  Look at the applicant’s state of mind.

2. Note that a child may be unable to express actual fear. You can rely on adults and/or objective evidence (human rights reports, UNHR, etc.)

ii. Objective Component

1. “Reasonable possibility” of suffering persecution. 8 CFR § 208(b)(2)(l)

2. 10% chance of persecution substantiates a well-founded fear. INS v. Cardoza-Fonseca, 480 U.S. 421 (1987)

3. A reasonable person would experience a fear of persecution.  Matter of Mogharrabi, 19 I. & N. Dec. at 444.

iii. Two ways to establish well-founded fear

1. Evidentiary presumption arising from past persecution

a. Where an applicant suffered past persecution on account of a protected ground, there is a legal presumption that she has a well-founded fear of persecution. 8 CFR § 208.13 (b)(1).
b. Burden shifts to government to rebut. Two ways to rebut:

i. Fundamental changes in circumstances

ii. Reasonable relocation (if persecutor is the government, there is a presumption that relocation would not be reasonable).


2. Independent claim based on future persecution

a. In cases involving no past persecution or where the government has rebutted the presumption, the applicant can still establish a well-founded fear of future persecution. 8 CFR § 208.13 (b)(2).

iv. If the government rebuts the presumption of well-founded fear based on past persecution, an applicant can still be granted asylum in the exercise of discretion if:

1. Compelling reasons arising out of severity of past persecution. Matter of S-A-K and H-A-H, 24 I&N Dec. 464 (BIA 2008).

2. Reasonable possibility of “other serious harm” upon removal.

a. Does not need to be on account of a protected ground

b. Requires “harm” not “persecution”

c. “On account of” (Nexus)

i. There must be a connection between the harm suffered or feared and with a “Protected Ground”

ii. Mixed motives are allowed but the Protected Ground must be at least one central reason for the persecution.

d. Protected Ground (can be actual or imputed). 
i. Race

1. Ethnic and indigenous groups (i.e. Guatemalan Mayans)

ii. Religion

1. “Wrong” religion 

2. Too religious, not religious enough

3. Challenging gender roles within religion

4. Atheism, agnostic

5. Targeting child because of parents’ religion

iii. Nationality

1. Includes statelessness

iv. Political Opinion

1. Broadly defined, not just political parties

2. Children can hold an opinion. They may have opinions imputed to them based on parents or family or based on their actions.

3. Refusing demands or to recognize power, or asserting equal rights

v. Membership in a particular social group

1. Immutable or fundamental characteristic.  Matter of Acosta, 19 I&N Dec. 211 (BIA 1985)

2. Social Distinction
a. Perceived as a group by society

b. Treated distinctly

c. Matter of W-G-R-, 26 I&N Dec. 208(BIA 2014); Matter of M-E-V-G-, 26 I&N Dec. 227 (BIA 2014); Matter of C-A-, 23 I&N Dec. 951 (BIA 2006); Pirir Boc v. Holder, 750 F.3d 1077 (9th Cir. 2014).

3. Particularity
a. Terms commonly understood/accepted in society; discrete and definable boundaries

b. Matter of W-G-R-; Matter of M-E-V-G-; Matter of S-E-G-, 24 I&N Dec. 579 (BIA 2008).

4. Failure of state to protect

a. Persecution must be by a state actor or private actor that the state is “unable or unwilling” to control.

i. Disjunctive test

b. Establish through:

i. Actual failure to protect

ii. Futility or danger of reporting

iii. Failure to protect similarly situated

iv. Law on books v. enforcement of law

5. Internal relocation

a. Two part test: 

i. Is it safe if the applicant relocates? I.e. Will/can the persecutor find the applicant?

ii. Is it reasonable?  

1. Presumed unreasonable where government is persecutor

2. Consider age, familial ties, mental health, medical condition, language issues, race/ethnicity issues, gender issues, means of survival

6. Common Asylum claims
a. Gang or cartel based threats or violence

i. Difficult to win but Board of Immigration Appeals and Ninth Circuit have made it clear that the Immigration Judge must make an individualized determination.  Matter of W-G-R-; Matter of M-E-V-G-; Matter of S-E-G- 24 I&N Dec. 579 (BIA 2008); Pirir Boc v. Holder.
ii. Look for additional hook, i.e., forced to be a “girlfriend”; targeted because another family member stood up to the gang/cartel; targeted because of involvement in church; assisted law enforcement.

iii. Harm often on account of  Particular Social Group and Political Opinion/Imputed Political Opinion
b. Harm suffered on account of family

c. Victim of domestic violence partner or by caregiver

i. Matter of A-R-C-G-, 26 I&N Dec. 388 (BIA 2014) recognized that “depending on the facts and evidence in an individual case, ‘married women in Guatemala who are unable to leave their relationship’ can constitute a cognizable particular social group.”

ii. Harm often on account of Particular Social Group and Political Opinion/Imputed Political Opinion

iii. Need to build the record
d. Targeted based on sexual orientation
e. Forced into prostitution or marriage
f. Exploitation of child labor, street child

7. Building the Record
a. Form I-589
b. Legal Brief
c. Identity Documents
d. Supporting Documentation 

i. Case specific:

1. Police, court, medical, school, or work records; Death certificates; Pictures of neighborhood, family members, site of persecution; letters from family or friend corroborating events; etc.

ii. Country condition reports:

1. Reports specific to type of persecution and generalized human rights conditions.

iii. Country condition expert

1. Establish likelihood of harm to client 

2. Government unable/unwilling to control persecutor

3. Support protected ground theory, i.e. what is considered political in the relevant society

4. Support regarding social distinction and particularity

5. Support regarding nexus, i.e. societal norms, gang code

6. Relocation not possible or unreasonable

iv. Law witness affidavits:

1. Family members, teachers, friends, community members to corroborate

2. Particularly important in children cases

v. Expert witness affidavits:

1. Medical evaluation

a. Establish injuries consistent with harm claimed

b. Establish cognitive limits

c. Establish lack of medical care upon removal

2. Mental health evaluation

a. Establish symptoms consistent with harm suffered

b. Establish lasting mental health effects of persecution

c. No malingering/bolster credibility
d. Cultural issues impacting client

e. Mental health issues affecting client’s ability to provide detailed/consistent testimony or to recall events

f. Cognitive limits

g. Lack of mental health care available upon removal
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